Equality and Diversity in China

Summary

The Constitution of China, adopted in 1982 by the People’s Congress, proclaims that all citizens are equal before the law and that women enjoy equal rights with men in all spheres of life, political, economic, cultural and social, including family life. It provides that the State must protect the rights and interests of women, apply the principle of equal pay for equal work and train and select cadres from among women as well.
  These constitutional guarantees do not, however, confer protection in the form of actionable rights; they are perhaps more accurately defined as declarations of policy, which may be modified, suspended or withdrawn by other government policies.  Equal opportunity law conferring actionable rights is still at its earliest stages of development in China. There is no comprehensive piece of anti-discrimination legislation, but there are anti-discrimination provisions contained in various laws and regulations which afford some basis for equality on the grounds of nationality, race, ethnicity, gender, religion, health and “hukou”
 covering areas like recruitment, remuneration, leaves, occupational safety and sanitation, professional training, promotion and dismissal, social insurance and welfare treatment, marriage and childbearing.

The first anti-discrimination provisions in Chinese law were incorporated in the 1994 Labor Law, which prohibits discrimination in employment on the grounds of nationality, race, gender or religious belief.  More specialized provisions have since followed, including those found in the 1995 Law on the Protection of Women’s Rights and Interests, but anti-discrimination law remains quite undeveloped in terms of both substantive and enforcement provisions.  Other dimensions of diversity addressed by legislative provisions are disability (Law on the Protection of Disabled Persons, introduced in 1991), people who test positive as carriers of a disease such as HIV or Hepatitis B (Law on Prevention and Treatment of Infectious Diseases 2004), age, gender, ethnicity, race or religious belief, including discrimination against migrant workers (Employment Promotion Law 2007 and Labour Contract Law 2007).   However, the efficacy of the anti-discrimination provisions that do exist is questionable, as the laws fail to clearly stipulate remedies for unlawful discrimination and no penalties are prescribed.  Thus, although individuals now have an explicit right to sue employers, which engage in illegal discrimination, few claims are brought in court or through arbitration and mediation in China due to an absence of a clear and legally enforceable definition of discrimination in Chinese law, as well as procedural obstacles and lack of clearly stipulated judicial and administrative remedies. Moreover, the biggest challenge to enforcement appears to be the lack of a central organ to deal with discrimination claims and a lack of consistent enforcement by local authorities.  Implementation flexibility at the local level is a central theme hindering the impact of equality provisions in China, and as such has been the subject of much academic research.  
Much of the academic research about diversity has focused on China’s labour market inequalities.  Research in this area suggests that residential status, gender and age are the three most significant sources of discrimination and inequality in China’s labour markets.

As far as public awareness and debate around diversity issues is concerned, increasingly trade unions, non-governmental organizations and the media are becoming more influential.  For example, recent media cases have highlighted cases involving discrimination on the basis of place of origin and Hepatitis B status.  Labour inspections (particularly those carried out by international organizations such as the International Labour Organisation and other NGOs) are also playing an increasing role in uncovering and resolving cases of workplace discrimination.
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� Article 33 and Article 48 respectively.


� “Hukou” means an “account”, referring to the citizen registration system in China where people’s “account” is determined by one’s place of origin.  





